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Gase Noo 7333

IN THE SUPREME COURT
of the State of Utah

IN THE lYiATTER OF THE GUAH.DIAN::>HIP
OF THE ESTATES

)
)

OF
VENNA JULENE BEHM and CHERYL
DARLENE BEHNI, Minors o

EDWARD G.

)

BElli~, Petitioner
and Respondent,
VSo

AIJVlA GEE, Guardian and

Appellanto

APPELLANT'S BRIEF

0HIRLEY P. JONES,
·--·----·--~--·---·--------------...

Attorney for
Guardian and
Appellanto
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IN THE SUPREJY1E COURT

of the State of Utah

IN THE l<ATTER OF THE GUARDIAN~HIP OF THE ESTATES

)
.....

)

OF
JULENE BEHlVl and CHERYL
DARLENE BEHlvJ., l\1inors.

VENNA

EDWARD G. BEHM, Petitioner

and.Respondent,

t"'

)
)

Case No. 7333

)

vs.

)

ALl'wiA GEE, Guardian and

-Appellant.
APPELLANT'S BRIEF

PREFACE

This case arose out of the death of Venna
Darlene Behm as did case No. 7305 now on appeal
before this court.

This case involves the

guardianship of the minor heirs, and 7305 involves the distribution of the money recovered
for the death of said Venna Darlene Behm.

We

have already filed our briefs in Noe 7305 and
refer to the statement of facts therein for
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any additional information that may be desired
by members of the court and not contained herein.

The files and records in the

~bove

guardian-

ship matter are already before this court as
an exhibit in 7305.

For convenience case No.

7305 will be referred to as the estate matter,
and this as the guardianship.
~TATE~~NT

OF FACTS

In the estate matter Judge Ellett signed
findings of fact, conclusions of law and
judgment November 18, 1948.

Notice of appeal

was immediately filed (T. 64, 65, No. 7305).
The next day, November 19, the father of the
minors, Edward C. Behm, respondent here, secured an order to show cause why the guardian,
Alma Gee, should not be removed and the First
~ecurity

Trust Company appointed in his stead.

The guardian filed a motion to dismiss the
petition for the order to show cause and the
order to show cause, and the matter came on for
hearing before Judge Clarence E. Baker November
24, 1948, less than a week after the appeal
in the estate mattero
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'

The guardian herein is the guardian only
of the estates of the minors, and they have no
estates except the money that was deposited
with the Clerk of the District Court of Salt
Lake County in accordance with the judgment in
the estate matter.

That matter was then on

appeal in this court upon proper supersedeas
bond, and consequently there were no estates
over which any guardian could exercise control
under any order of the District Court of Salt
Lake County.
The motion to dismiss the petition and
order to show cause herein was heard by Judge
Baker.

The files in the estate matter and the

file in the lawsuit against the doctor for
causing the death of Venna Darlene Behm, deceased, were received by Judge Baker as a part
of the motion to dismiss the petition, (T. 12
herein).

There was no testimony produeed be-

£ore Judge Baker and no evidence whatever
except the files herein and the files in the
aforementioned matters, (To 6-18 herein).

At

the hearing before Judge Baker both counsel
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made some statements concerning the proceedings before Judge Ellett and called the
court's attention to the fact that all of
those proceedings were on appeal to this
court.

Notwithstanding that the matter was

before him on a motion to dismiss and that
there was no testimony, Judge Baker made an
entered order November 30, 1948, (T. 1 herein),
that Alma Gee should be removed as guardian
and the First Security Trust Company appointed
in his stead.

He later signed findings of.fact

that Alma Gee, the guardian, ever since his
appointment has failed to conduct himself
properly as the guardian of the estates of said
minors and failed to post a proper bond for
the protection of the minors; that there is a
conflict of interests between the minors and
Alma Gee as to the distribution of the funds,
(findings 4 and 5); that the guardian received
r

$15,000.00 in settlement of the death action
and after paying attorney's fees there remained

~11,250.00

which he deposited to the

account of himself as guardian at the Continenta
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Bank and Trust Company,

~alt

Lake Gity; that

he later withdrew the money and upon order of
the court he returned in cash to the court the
sum of

~10,500.00

(finding No. 3).

There is

absolutely nothing whatever to support findings
No. 4 and 5 nor the finding in No. 3 that he
deposited the money to the account of himself
as guardian.

He deposited that money to the

account of himself as administrator of the
estate of Venna Darlene Behm, deceased, to
await the orders of the District Court as to
its distribution.

Judge Baker, nevertheless,

entered conclusions of law and judgment removing Alma Gee as guardian and appointing
the First Security Bank of Utah in his stead.
There was no evidence whatever that the First
Bank of Utah would accept the appoint-

~ecurity

ment as

~uardian

0

and no examination whatever

of any of its officers to indicate that they
knew anything at all about the minors or the
duties that would devolve upon the First
~ecurity

in the capacity of guardiano

-5-
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••
All that Judge Baker had before him were
the files herein which showed that Alma Gee had
been appointed guardian upon the petition of
Edward C. Behm; that he had posted the only
bond ever required of him by the court; that
the guardian had never had custody of any
money at all as guardian; that Edward Co Behm,
the petitioner and respondent herein, had
petitioned the District Court in the estate
matter to allow him some $1600.00 out of the
recovery on account of his wife's death to
pay for a monument to her, the babies' and

her own doctor bills and hospital bills and
for her funeral expenses.

In other words,

Behm sought to have the District Court in
effect have the dead girl pay for her own
funeral and monument, and also to distribute
to him a part of the proceeds from her death,
\dtich he had already assigned as his share to
Alma Gee, the guardian herein, if he would
proceed to secure a recovery for the benefit
of the minors herein; that the withdrawal of
the money from the bank by the administrator
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,i

was upon advice of counselo

(If this court

determines the appeal in 7305 in accordance
with the views of the administrator, he has
accounted for every cent that came into his
possession as administrator, and in any event
he has accounted for and there is on deposit
with the Glerk of the District Court every cent
to which the minors are entitled under any
view).

It further appears from the records

that were before Judge Baker that this money
was secured by the exclusive efforts of the
administrator, who is also the guardian herein,
and his attorney, and that but for his efforts
there would have been no money whatsoever for
the minors; that the petition for the removal
of the guardian was made by the father of the
minors who had already sought and failed to
secure for himself some of the very money which
the District Court had decreed to be the
property of the minors.
This appeal is taken from the judgment
of Judge Baker.
~1,AT~l'I.Ei\JT

OF ERROID>
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Oist.rict Court erred in removing

-----~-----------------------~-------------------------.
the guardiano
2.

The District Gourt erred in appointing

the .tt'irst ::>ecurity Bank of Utah, guardian of
the minors.

ARGUMENT
There is very little to be said in
argument.

The facts speak for themselves.

The District Court heard no testimony.

The

matter was presented to him on a motion to
dismiss the petition.

His proper procedure

was either to grant or deny the motion to
dismiss and then proceed to hear the case.
There has been no due process in this case, and
the guardian has had no hearing whatever.
Judge Baker removed the guardian in the
face of a record that shows that instead of
thet~being

a conflict of interests between

the guardian and the minors, that the guardian
is the only one who has ever done anything
for the minors so far as recovering for them
for the death of their mother; that the J:t'irst
~ecurity ~ank

was selected by the father of the

minors after he had failed to get some of their
money
for himself o The .tc'irst Security Bank of
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Utah for the small fee it would be allowed as
guardian of these estates could not possibly
administer these estates and devote the time
to them that would be required.

With Alma Gee

removed as guardian the only person to advise
the First Security Bank of Utah would be the
father of the minors who has already been denied
in his attempt to secure part of their estates
for himself.

It requires no speculation to

realize that with such a set-up the estates of
these minors created by the efforts of Alma
Gee, their grandfather, with no cooperation or
assistance whatever from their father would
dwindle rapidly.
~

None of these questions were

presented to or ruled upon by Judge Baker.
The respondent herein has already indicated
by his petitions in the estate matter that he

wants some of this money for himself, and also
to aid him in what he calls in his petitions in
the estate matter the obligations he has incurred with respect to the care and maintenance
of the minorso

He wants their dead mother's

estate to pay him for bringing up his own babies
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and

i_l.z1,ing a monument to

herself and for her own funeral expenses.
We, therefore, submit that in addition
to having no evidence to support the judgment,
and having granted the guardian no hearing,
the District Court found directly contrary to
the facts.

There is no conflict o£ interests

between Alma Gee and the minors.

Alma Gee is

a proper person to have the guardianship of

the estates of these minors rather than the
First Security Bank of Utah selected by the
father who has done nothing'for their estates
except try to get part of it for himself.

We

submit that the judgment of the District Court
was entirely erroneous and made without due
process, and that the same should be reversed.
Respectfully Submitted,

SHIRLEY P. JONES,

Attorney for Guardian
and Appellant.
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